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LIKON LAW - Vietnam Int’l Practice 

“Legal Professional Knowledge with a Committed Personal Touch”

In an increasingly complex and cross-border economic environment, where legal issues have the 

potential to dramatically affect the future of a company and the absence of dedicated legal counsel 

can severely damage the business, proficient and cost-effective legal representation from lawyers 

would not be overlooked.

Clients require lawyers to provide legal services specifically tailors to their individual require-

ments. To that end, LIKON LAW is committed to fulfilling clients’ high expectations by constantly 

building skilled lawyers, savvy management, and strategically legal thinking and analysis; seri-

ously engaging in pro bono work and other activities that contribute to society; and excelling at 

developing smart, cost-effective business strategies in today's dynamic legal environment.

LIKON LAW, established in May 2017, is based in Ho Chi Minh City (Saigon), Vietnam's commer-

cial metropolis, and has experiences in providing legal services for local, national, and internation-

al clientele.

We look forward to handling your legal needs.
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CHAPTER 1

GOING GLOBAL: A GUIDE TO BUILDING A BUSINESS IN VIETNAM

EVALUATING 
VIETNAM MARKET



1. Introduction

Once a company has decided to globalize its business operations and consider opportunities in a 

foreign country like Vietnam, an emerging market, one of the first important thing to do is evaluat-

ing the business, legal, political and social conditions in addition to overall assessment of competi-

tive factors in specific industries and business sectors of the country where the company is going 

to operate.

Each of these major categories can, in turn, be further broken down into distinct subcategories in 

order to allow international managers to conduct a robust and systematic analysis that includes 

such things as natural resources, technology, institutions, religion and population growth and 

migratory habits, and so on.

2. Vietnam Economy and Market

According to World Bank: “Vietnam is a developing country, known to have a dynamic and 

emerging market economy. Vietnam now is one of the most dynamic emerging countries in East 

Asia region”.

Vietnam economy’s reformation under Doi Moi, launched in 1986, has been remarkable. Economic 

growth has increased rapidly 12 times over the past 35 years. Vietnam’s shift from a centrally 

planned to a market economy has transformed the country from one of the poorest in the world 

into a lower middle-income country.

Vietnam joined the World Trade Organization in January 2007, which has promoted more compet-

itive, export-driven industries since then. Vietnam ratified the Comprehensive and Progressive 

Agreement for Trans-Pacific Partnership (CPTPP), has increasingly signed a number of bilateral 

and multilateral free trade agreements. In 2019, Vietnam’s economy continued to show fundamen-

tal strength and resilience, supported by robust domestic demand and export-oriented manufac-

turing. Real GDP grew by an estimated 7% in 2019, similar to 2018, one of the fastest growth rates 

in the region. In 2020, amid the negative impact of the ongoing COVID-19 crisis, Vietnam’s growth 

rate remains among the world’s highest growth. Together with other factors such as favorable 

demographics, political stability, Vietnam has been becoming an attractive destination in 

South-East Asia for foreign investors.
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3. Role of Government in the Economy and Market

The economy of Vietnam is a socialist-oriented market economy, which is shaped primarily by the 

Communist Party of Vietnam. The Government plays a leading role in establishing the founda-

tions and principles of communism, mapping strategies for economic development, setting 

growth targets, and launching reforms.

By providing investment incentives and encouraging monetization of the economy, the Govern-

ment has successfully reformed the economy under Doi Moi. In recent years, the private sectors 

have become far more influential to economic growth. Additionally, the reform of State-Owned 

Enterprises (SOEs) is a crucial pillar of the Government’s structural reform and productivity 

agenda. The equitization of SOEs in recent years is an example of the Government’s efforts to 

improve the performance of SOEs and drive the economy forward.

With the establishment of the Vietnam Stock Exchange in 2000 and the Government’s policy of 

privatizing SOEs, it has benefited foreign investors investing in the Vietnamese market. To date, 

the Government has been consistently and gradually improving the country’s competitive advan-

tages, so that it can continue to pursue market-friendly policies by enhancing state management, 

building up regulator workable framework, interacting positively with the private sectors to pro-

mote sustained growth.
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4. Governmental and Regulatory Systems

Vietnam is a single-party state under the leadership of the Vietnam Communist Party. The Nation-

al Assembly is the highest representative body of the people and the highest body of the country’s 

power, which holds a national congress every five years to outline the country’s overall direction 

and policies for the future. The Government is the administrative state body of the National 

Assembly, and responsible for executing and managing political, economic, cultural, social, 

national defense, security, and foreign affairs of the country. The Prime Minister is the leader of the 

Government, who is responsible for the operations of the Government. The Vietnamese Govern-

ment currently has 18 ministries and 4 ministerial-level bodies which are responsible for the 

execution of state power in certain industries or sectors. The People’s Committee (province, 

district, and commune) governs management affairs within its administrative locations. The Peo-

ple’s Committee manages, directs, and operates daily activities of local state bodies, and executes 

policies issued by the relevant People’s Council and higher state bodies.

There is a hierarchy of regulations in Vietnam, with laws being passed by the National Assembly, 

and their implementing decrees and circulars issued by the Government and its Ministries, respec-

tively. A plethora of other legal instruments/guidelines are also issued by other authorities. The 

list below, from higher to lower legal validity, sets out some commonly encountered legal docu-

ments in Vietnam’s legal system. 1. Constitution; 2. Code, law and resolution of the National 

Assembly; 3. Ordinance and resolution of the Standing Committee of the National Assembly; 4. 

Order and decision of the President; 5. Decree of the Government; 6. Decision of the prime minis-

ter; 7. Resolution of the Judge Council of the Supreme Court; 8. Circular of ministers/heads of 

ministerial agencies; the chief justice of the Supreme Court; the chief procurator of the Supreme 

Procuracy; 9. Resolution of the People’s Councils of provinces; and 10. Decision of People’s Com-

mittees of provinces.

The Communist Party of Vietnam and state are making great efforts to improve the legal environ-

ment, developing the rule of law, especially for business, to turn Vietnam into an attractive invest-

ment destination. Continuous legal reform is being made to liberalize the business environment, 

and equally important is the restructuring of the economy to improve growth, productivity and 

competitiveness.
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5. Foreign Direct Investment (FDI)

With the advantages of geography, natural resources, and an affordable labor force, Vietnam 

attracts a large amount of foreign capital each year. FDI serves as a major driving force and has 

gradually become a leading source of external financing for the Vietnam economy.

FDI has, in general, been flowing continuously into the Vietnam economy over the past two 

decades. The total registered (licensed) FDI inflow of Vietnam increased from US$15.62 billion to 

over US$28.5 billion during 2011-2020. The above amount of FDI capital has come from 89 differ-

ent countries and territories. The structure of Vietnam’s FDI is driven mainly by five countries 

which are Japan, Republic of Korea, Singapore, China, and Hong Kong, which illustrates the close 

diplomatic and economic Vietnam has established with Asian neighbors.

As a result of Vietnam’s attractiveness to international business, FDI continues to grow and diver-

sify. Vietnam’s Ministry of Planning and Investment, with the assistance of the World Bank, is 

currently drafting a new FDI strategy for 2018- 2023 focusing on priority sectors and quality of 

investments, rather than quantity. The new draft aims to increase foreign investment in high-tech 

industries, rather than labor- intensive sectors, focusing on manufacturing, services, agriculture 

and travel.
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CHAPTER 2

GOING GLOBAL: A GUIDE TO BUILDING A BUSINESS IN VIETNAM

INCORPORATION 
OF FOREIGN BUSINESS 
ENTITIES IN VIETNAM



1. Introduction

When a company makes the decision to establish a presence abroad, it faces numerous questions 

about the legal form of that presence under the laws of the foreign jurisdiction. This requires a 

thorough understanding of applicable local laws.

When a foreign company decides to establish a presence in Vietnam, the choice of legal form for 

that presence often depends largely on the following issues:

a) whether the legal form provides limited liability to the foreign company;

b) the ease and expense of registration and compliance with other regulatory requirements 

for the given business; and

c) the tax strategy pursued by the foreign company.

2. Subsidiaries/Affiliates

Like other foreign countries, Vietnam has a variety of legal forms that may be used for the forma-

tion of a subsidiary. Some countries prohibit foreign parties from establishing wholly owned sub-

sidiaries, and some limit the types of activities in which wholly or partly foreign-owned enterpris-

es may engage. In other countries, in order to attract foreign investment, enterprises with foreign 

ownership may be entitled to special tax or other privileges.

Unlike a liaison or branch office, a subsidiary is a legal entity separate from the foreign country’s 

parent company. A primary objective of establishing a separate entity is to limit the liability of the 

parent company. Like the laws of other foreign countries, the liability of the parent company is 

generally limited to its capital contribution to the subsidiary. However, “piercing the corporate 

veil” is a concept that is not limited to Vietnam. A wholly owned foreign subsidiary that is thinly 

capitalized, controlled, and managed by its parent, and serving the business interests of its parent 

may be deemed, for liability purposes, to be part of a single enterprise with the parent, subjecting 

the parent to the liabilities of the subsidiary.

A subsidiary with limited liability will almost certainly be treated as a taxable entity in Vietnam. 

Taxation in the foreign jurisdiction is not a decisive factor, in choosing the form for a foreign sub-

sidiary as every form of a subsidiary shall enjoy the same tax treatment.
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In Vietnam, as the incorporation process is relatively lengthy, with the necessary approvals taking 

many months. To shorten their clients' time for setting up a company, the clients may set up gener-

ic companies that can be acquired and renamed by new investors. While the costs of purchasing a 

company “off the shelf” are usually comparable to the costs of forming a new company, it is 

frequently more expedient to use a ready-made entity than to form an entirely new one.

Multiple or Single Member Limited Liability Company (LLC)

A foreign investor which wants to be present directly in Vietnam can set up a new enterprise in 

Vietnam as a Single Member LLC that is wholly owned by the foreign investor.

Alternatively, two foreign investors could jointly set up a Multiple Members LLC in Vietnam that 

is wholly owned by each of the foreign investor based on their respective shares held in that Multi-

ple Member LLC.

Shareholding Companies (Joint Stock Company-JSC)

A joint-stock company is a limited liability legal entity established through a subscription for 

shares in the company. Under Vietnamese law, this is the only type of company that can issue 

shares. The charter capital of a joint-stock company is divided into shares and each founding 

shareholder holds shares corresponding to the amount of capital the shareholder has contributed 

to the company. A joint-stock company is required to have at least three shareholders with no limit 

on the maximum number of shareholders. The governance of a joint-stock company includes the 

general meeting of shareholders, the board of management, the chairman of the board of manage-

ment, the general director and a board of supervisors (where the joint stock company has at least 

11 shareholders, or if a corporate shareholder holds more than 50% of the shares of the joint-stock 

company).
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3. Joint Venture Companies (JVCs)

A joint venture entity may be established to penetrate a foreign market, using the good will and 

experience of an established local company and/or complementary technology or capabilities to 

promote the products and services of the foreign investor, or to engage in an entirely separate 

business. A joint venture has the advantage over a wholly owned subsidiary of spreading costs 

and risks, but it often entails complicated issues of management and control and may be subject to 

greater regulatory requirements.

Like other foreign countries, Vietnam allows a joint venture company to be established in the form 

of LLCs, JSCs and Partnerships. Forming and operating a joint venture is generally more compli-

cated than forming and operating a wholly foreign-owned entity. In addition to the documents 

usually required for the formation of a subsidiary, a joint venture requires the development of a 

joint venture agreement. Such an agreement covers issues typically addressed in a domestic share-

holders agreement, including restrictions on transfer, buy-sell arrangements, and management 

and control provisions. In Vietnam, this document is required to be filed along with other registra-

tion documents.

4. Partnership

Most countries have partnership forms that are generally analogous to limited and general part-

nerships in other foreign countries. Partnership is one of the forms of business entities regulated 

in Law on Enterprises of Vietnam. A remarkable disadvantage of this form is that a partnership 

cannot issue securities to raise capital. A partnership requires at least two members who are joint 

owners of the company (i.e., general partners of the company). A partnership consists of two types 

of members: general partners and limited partners.

The biggest difference between them is property liability and management capacity. For general 

partners, they are entitled to fully control a partnership, but these partners must be responsible for 

the company’s operation with all their property. On the contrary, limited partners only contribute 

capital, enjoy profits (if any) and do not participate in the management of the business.

Theoretically, there are no regulations that claim foreign investors cannot be a member of partner-

ships, which means they can be either general partners or limited partners. However, specific 
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regulations in the Law on Investment only mention and provide guidelines for registration of 

foreign investors to be limited partners.

5. Social Enterprises

According to the data from the Department of Business Registration Management’s system (Min-

istry of Planning and Investment), by the end of April 2020, there were about 114 social enterprises 

with the main types of legal form being: joint stock companies and limited liability companies. 

Social enterprises must be incorporated in the form of an enterprise, other than the form of a coop-

erative or a business household.

Social enterprises in Vietnam are active in various fields, but still mainly focus on the agricultural 

sector. According to the Research Report on the Current Status of Social Enterprises in Vietnam, 

the most popular field in which Vietnamese social enterprises operate is agriculture - accounting 

for 35%; followed by health (9%), education (9%) and environment (7%); child care 5%; employ-

ment and skills 4%; retail 4%; business support 3%; industry (web; design, printing) 2%; health 

care 2%; financial support and services 2%; social care 2%; traffic 2%; culture and entertainment 

1% and other fields 35%.

In general, three basic characteristics of social enterprises includes:

Social enterprises operate through fundings

According to Article 3 of Decree 96/2015/ND-CP, social enterprises are entitled to receive finan-

cial aids to achieve goals of solving social and environmental problems. The main source of aids 

comes from the following agencies: (i) foreign NGOs; and (ii) domestic and foreign individuals, 

agencies, organizations and organizations that have registered to operate in Vietnam.

The main form of aid is property, financial or technical assistance. When receiving aids, enterpris-

es must carry out the procedures to notify about the receipt of aids.

The main goal is to solve social and environmental problems

Under Article 10.1 (b) of the Law on Enterprises 2020, a social enterprise is an enterprise whose 

operational objectives are to solve social and environmental problems for the benefit of the com-

munity. Profit is not the operating goal of a social enterprise.
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Social enterprises use at least 51% of profits to reinvest

Under Article 10.1 (c) of the Enterprise Law 2020, social enterprises must use at least 51% of their 

total annual after-tax profits for reinvestment in order to achieve their registered goals. This ratio 

has been adjusted compared to the past when the Enterprise Law 2014 stipulates only 50%.

In the situation where social enterprises do not use at least 51% of the total annual profit after tax 

for reinvestment, they will be penalized according to Article 40 of Decree 50/2016/ND-CP, specifi-

cally: a fine ranging from 15 to 20 million dong; additional sanctions: forced to add enough capital 

for reinvestment to achieve social and environmental goals as registered.

6. Business Trust

In Vietnam, there is no concept or definition of business trust whose characteristics are well-de-

scribed in common law countries. In practice, some funds or organizations with some features of 

business trusts, have often been used for managing investments in securities, real estate, and other 

businesses.

Legal Consideration

Business trusts is deemed as alternative forms of business associations. In general, matters relating 

to business trusts will be governed by general principles as set out in Civil Code and relevant laws, 

including:

a) agency/authorization;

b) duty of loyalty and fiduciary;

c) obligation of trustees to make payments required by the terms of the trust; d) powers of 

trustees and his or her liability for exceeding his or her authority;

e) contracts made and torts committed by trustees in the course of his or her activities on 

behalf of the trust;

f) rights of creditors and others dealing with the trust;

g) merger of the business trust with another enterprise;

h) removal of the trustee;

i) sales to or by the trustee; and
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j) compensation of the trustee.

7. Holding Companies

The laws of Vietnam keep silent on regulating a holding company as it is designed to manage capi-

tal contribution of investors. According to the securities law, holding companies have operations 

in accordance with Law on Enterprise for efficient management of shares, capital contribution in 

other enterprises. Therefore, the holding companies can be established and organized in the form 

of JVC or LLC.

8. Regional Headquarters

Regional headquarter is a popular business concept that is usually preferred by multinationals. 

Regional headquarters are commonly designed to be administrative branches of multinationals 

engaged in international trade. Their roles in most cases consist of supervisory, communication 

and coordinating center for subsidiaries, affiliates and branches of multinationals.

In Asia, the destinations that are typically selected for establishing regional headquarters are 

Hong Kong, Singapore and Philippines. Main reasons for this is because these countries have clear 

policies and regulations guiding the establishment and operation of regional headquarters.

With regards to Vietnam, the forms of regional headquarters have not been governed under Viet-

namese laws. In recent years, although policies on encouraging investment in Vietnam have often 

been discussed, there has been no specific regulation promulgating establishment and operation 

of regional headquarters. In fact, a few multinational companies have chosen Vietnam to establish 

its Asian regional headquarter in the form of a representative office only.
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9. Liaison Offices or Representative Offices

Vietnam allows a limited business presence, known as a liaison office or representative office, 

which must be registered with local authorities. A liaison office is not a legal entity separate from 

the parent company of foreign countries, but is an office through which the foreign country’s 

parent company may engage in certain limited activities in the foreign country. Typically, a liaison 

office may conduct market research and promote the products or services of the foreign country’s 

parent company, but may not enter into contracts, accept orders, or otherwise engage in prof 

it-making activities. In some countries, the foreign country’s parent company may avoid being 

subject to local jurisdiction by limiting its activities to those allowed to be conducted through a 

liaison office. Vietnamese laws governing these types of offices, the foreign country’s parent com-

pany should be consulted to determine the permitted activities of the liaison office.

Conditions for setting up a liaison office

a) a foreign company is entitled to establish and register a business subject to provisions of 

the law of the countries or territories that are parties to treaties to which Vietnam is a signato-

ry, or is a foreign company recognized by the aforesaid countries or territories. If a foreign 

company is not a company of such countries, the establishment of a representative office 

must be approved by the Minister(s) that directly supervises such specific sectors of invest-

ment.

b) the foreign company has been operating for at least one year from the date of establishment 

or registration;

c) if article of incorporation or equivalent documents of the foreign company stipulates its 

operation term, the remaining term must be at a minimum of one year from the date of sub-

mitting the dossier; and

d) the scope of operation of the representative office must be consistent with Vietnamese com-

mitments within international agreements to which Vietnam is a signatory.

10. Branch Office

A branch office is an extension of the parent company of foreign countries forming a direct legal 

presence in Vietnam. Unlike a liaison office, a branch typically may conduct the full range of busi-

ness on behalf of the parent company of foreign countries. Because this legal presence will expose 

all of the assets of the parent company of foreign countries to claims arising out of Vietnam, many
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of the parent company of foreign countries attempt to limit their liability by forming a subsidiary 

a third country (Hong Kong, Singapore, Cayman Island, British Virgin Island.......), and having 

that entity establish the branch office in Vietnam. Of course, taking these steps would reduce the 

benefits of simplicity of formation and maintenance otherwise associated with branch offices.

Establishment of a branch office will generally expose the parent company of foreign countries to 

taxation in Vietnam with respect to that portion of its income that is sourced in Vietnam. It may be 

possible to avoid taxation in Vietnam by carefully circumscribing the permitted activities of the 

branch—for example, by providing that the branch office does not have authority to conclude con-

tracts.

Conditions for setting up a branch office

a) the parent company of foreign countries has been registered according to the law and com-

mitments in international agreements that the country in a member or being recognized by 

the law of these countries or territories;

b) the parent company of foreign countries has operated for no less than 05 year since legal 

establishment or valid business registration;

c) if business registration certificate or equal documents of the parent company of foreign 

countries has the expiration date that should precede at least one year since the submission of 

the dossiers;

d) the operation of branches must be in accordance with commitments of Vietnam in interna-

tional agreements that the country in a member and be in accordance with business scope of 

the parent company of foreign countries; and

e) if the operation of branches is not accordance with commitments of Vietnam or the parent 

company of foreign countries is not from countries, territories participating international 

agreement that Vietnam is a member, the establishment of branches must be approved by the 

Minister of specialized management.

Under the applicable tax treaty between Vietnam and other foreign countries, the activities of the 

branch office are subject to taxation in Vietnam as the branch office is deemed to be a “permanent 

establishment”.

11. Licensing Authorities, Business Registration and Incorporation Certificates
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To establish a subsidiary wholly owned by a foreign company in Vietnam, the foreign company 

shall register with different types of licensing authorities at top level of the government, at minis-

terial levels or at the provincial levels based on the particular area of interests, scale, and nature of 

investment, business lines and business conditions. There are two types of licensing certification 

which are popular for forming companies are Investment Registration Certificate (IRC) and Enter-

prise Registration Certificate (ERC).
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The licensing authority to issue IRC depends on location of investments projects: (i) the manage-

ment board of an industrial zone, export processing zone, high-tech zone or economic zone will 

issues IRCs in respect of investment projects in these areas; (ii) provincial Department of Planning 

and Investment (DPI) will issue IRC in respect of investment project outside industrial zone, 

export processing zone, high-tech zone or economic zone; (iii) the investment registration agency 

of the locality would issue IRC, if the project implemented in two or more provincial level admin-

istrative units or implemented both outside and inside an industrial zone, export proceeding zone, 

high-tech zone or economic zone.

Upon completion of IRC, obtaining the ERC is needed to operate the investment project, whose 

authority is vested in the provincial licensing authority.



Depending on equity share ratio of founding shareholders, a joint venture company established 

between both foreign & domestic investors may obtain either IRC or ERC or both. Under the Law 

on Investment 2020, it is noteworthy that a joint venture

company having less than 50% of its capital charter held by foreign investors require ERC only as 

it can still be treated as local investors.

More concretely, the definition of foreign invested economic organizations based on charter capi-

tal ratio:

(i) more than 50% of the charter capital is held by foreign investors;

(ii) more than 50% of the charter capital is held by foreign majority companies;

and

(iii) more than 50% of the charter capital is held by foreign investors and foreign

majority companies.

As a consequence, there will be more foreign-invested economic organizations carrying out 

investment activities in Vietnam treated as foreign investors and these organizations must comply 

with stricter investment conditions than those applicable to local investors as set out in the Law on 

Investment 2020.
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12. Business Scopes

There are certain sectors in which investment is prohibited for both foreign and domestic investors 

(such as projects detrimental to national security). In addition, there is a number of sectors in 

which foreign investment is “conditional” under Vietnam’s accession to the WTO and Law on 

Investment. The applicable conditions may also require a minimum amount of investment capital, 

professional qualifications, or limitations on the specific products or customers of the enterprise. 

Foreign ownership ratios are also imposed in certain sectors in terms of percentage of ownership.

13. Documentation

When an individual or a legal entity is about to establish an enterprise in Vietnam, compulsory 

incorporation documents that are written in Vietnamese are required for registration. The docu-

ments vary according to type of enterprises to be established. In general, the following documents 

are required when an entity registers to establish an enterprise in Vietnam:

a) enterprise registration application form (for all types of enterprise);

b) company’s charter (except for sole proprietorships);

c) list of partners (for partnerships), the list of members (for limited liability companies), the 

list of founding shareholders and shareholders that are foreign investors (for joint-stock com-

panies);

d) copies of legal documents of partners (for partnerships), members (limited liability compa-

nies), founding shareholders, shareholders that are foreign investors, shareholders that are 

organizations (for joint-stock companies), the legal representatives (for all types of enterprise) 

and authorized representatives of founding shareholders and shareholders that are foreign 

organizations; and

e) copies of the Article of Incorporation of foreign investors (except for sole proprietorships).

14. Legal Representatives

Basically, the legal representative mechanism is not very different from the agency mechanism in 

Western countries. However, unlike agencies - whose rights and duties are more commercially 

related, the legal representative most important function is to be the spokesperson of the company 

before the state agencies. In Vietnam, a majority of the important documents that are submitted to 
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the state agencies are required to be signed by the legal representative, he/she is also the represen-

tative of the company by default when there occurs a lawsuit involving such a company.

According to Article 12.1 of the Enterprise Law 2020: “The enterprise’s legal representative is the 

person that, on behalf of the enterprise, exercises and performs the rights and obligations derived from the 

enterprise’s transactions, acts as the plaintiff, defendant or person with relevant interests and duties before 

in court, arbitration, and performs other rights and obligations prescribed by law”.

However, currently, there is no legislation detailing the term “other rights and obligations” men-

tioned above.

In addition, even though the Enterprise Law does not limit scope of representation of the legal 

representative, Article 141.1 (b) and (c) of Civil Code 2015 stipulates that the representative may 

only enter into and/or perform civil transactions within his/her scope of representation according 

to the charter of the juridical person and the contents of authorization. As such, in fact, the legal 

representative’s authority can be limited by internal regulations of enterprises and does not 

always include all the above rights and obligations.

15. Board of Directors and Controllers

A board of directors (BOD) for JSCs and members’ council (MOC) for LLCs, is a group of individu-

als chosen by the stockholders of a company to promote their interests through the governance of 

the company. The BOD or MOC appoints the chief executive officer (CEO) or general director/di-

rector (GD) of the company and sets out the overall strategic direction. The CEO or GD is responsi-

ble for hiring all of the other employees and overseeing the day-to-day operation of the business. 

Regarding the structure of a BOD or MOC, the BOD or MOC selects officers for the board, which 

are the president or chair of the BOD or MOC and the vice-president or vice-chair chosen from 

members, along with a secretary who may be members of the BOD or MOC.

In general, the BOD or MOC is responsible for:

a) supervising, retaining, evaluating and compensating executive positions;

b) providing direction for the organization;

c) establishing a policy-based governance system;
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d) governing the organization and the relationship with the CEO;

e) maintain fiduciary duty to protect the organization’s assets and member’s investment; and

f) monitoring and controlling business functions.

To enhance the role of control in the company, the Enterprise Law has provisions related to the 

establishment of the Controllers’ Board. According to the Enterprise Law 2020, a JSC which has 

less than 11 shareholders and institutional shareholders own less than 50% of the total shares of 

the company is not required to set up the Controllers’ Board. The Controllers’ Board should have 

from 3 members to 5 members which term of office less than 5 years and the Controllers may be 

re-elected with an unlimited number of terms. Controllers’ Board elect one of them to be the Head 

of the Controllers’ Board and must have more than half of the members permanently residing in 

Vietnam. The Controllers’ Board assists shareholders in supervising the management and admin-

istration of the BOD, CEO or General Director. At the request of the shareholders, the Controllers’ 

Board shall check and give explanatory reports on the issues that are required to verify. In case of 

detecting violations of law or the company's charter of members of the BOD, CEOs and other busi-

ness executives, the Controllers’ Board must notify in writing to the BOD or MOC to request viola-

tors to stop violations and take remedial measures.

16. Directors’ and Officers’ Liability

Most of CEO or General Directors (Directors) seat on BOD or MOC. Once a company nominates 

members of BOD or MOC, what concerns the company is directors’ limitation of liability in the 

event of breach of duties.
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General liability

According to the Enterprises Law, a member of BOD or MOC has the following general duties:

a) to exercise his or her delegated powers and perform his or her delegated duties strictly in 

accordance with the Enterprises Law, in relevant laws, the charter of the company, and the 

resolutions of the general meeting of shareholders;

b) to exercise his or her delegated powers and perform his or her delegated duties honestly 

and prudently to their best ability in the maximum legitimate interests of the company and of 

the shareholders of the company;

c) to be loyal to the interests of the company and shareholders of the company; to not use 

information, secrets, business opportunities of the company, not to abuse his or her position 

and powers and assets of the company for his or her own personal benefits or for the benefit 

of other organizations or individuals;

d) to notify in a timely manner, fully and accurately the company of enterprises in which he 

or she or his or her related persons own or have contributed capital or controlling shares;

e) in addition to the obligations mentioned above, the BOD or MOC and the director or gener-

al director may not increase their salaries and pay bonuses where the company has not paid 

in full all of its debts due and payable; and

f) other obligations in accordance with the Enterprises Law and the charter of the company.

Apart from liability in damages generally, directors are also exposed to civil and criminal sanc-

tions in the event of a breach of duty.

Civil liability

Under the Law on Enterprise, a member of BOD shall be sued by a shareholder or group of share-

holders holding at least 1% of the total number of ordinary shares for a consecutive period of six 

months for the following breaches:

a) failure to properly exercise assigned rights and duties, failure to perform in full or prompt-

ly a decision of the BOD, or exercised assigned rights and duties contrary to law, contrary to 

the company charter or contrary to a resolution of the general meeting of shareholders;

b) use of information, know-how or business opportunities of the company for his or her 

personal benefit or for that of another organization or individual;
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c) abusing his or her station or position and assets of the company for his or her personal ben-

efit or for that of another organization or individual; and

d) other cases as stipulated by law and the company charter.

The order and procedures for instituting proceeding shall be implemented in accordance with the 

corresponding provisions of the law on civil proceedings.

Criminal sanctions

There is no specific legislation under the Criminal Code provides that a member of BOD or MOC 

would be exposed to criminal sanctions in case it breaches the duty to the company. However, in 

case a member of BOD or MOC, in individual capacity, carries out an act having the sign of crime 

and the danger of such act to society is considerable, then it is subject to the view of the Vietnamese 

courts, such a member may take the criminal responsibility and may be exposed to penalties.

17. Foreign Employees

In recent years, Vietnam has been considered as one of the bright spots to attract foreign invest-

ment. This leads to a sharp increase in the demand for highly skilled workers. Due to the difficul-

ties in finding suitable candidates, employers, especially foreign investors who have invested in 

Vietnam, tend to choose highly qualified foreign workers to work in Vietnam.

Under Vietnamese law, foreigners working in Vietnam are required to meet the legal requirements 

such as having a work permit or obtaining the confirmation from the local labor department that 

they are exempted from a work permit. The maximum term of a work permit or work permit 

exemption certificate shall be two years and foreign workers are only permitted to renew once 

time for a further two-year term.

In that context, to provide more guidance on regulations for foreign workers, the Government 

issued the Decree 152/2020/ND-CP on 30 December 2020 taking effect from 15 February 2021, 

regulating the management of foreign workers in Vietnam and the recruitment and management 

of Vietnamese working for foreign organizations and individuals in Vietnam.

Besides, this Decree clarifies certain cases that foreign workers shall be exempt from work permit 

and the employer shall not be required to complete the work permit exemption certification 
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procedure, which includes the following:

a) entering Vietnam for a period of fewer than 03 months to offer services;

b) foreign lawyers have been granted a law practice license in Vietnam by the Law on Law-

yers;

c) foreigners married to Vietnamese citizens and living in Vietnam;

d) owners or shareholding members of limited liability companies with a capital contribution 

of VND3 billion or more;

e) chairpersons or members of the Board of Directors of joint-stock companies with a capital 

contribution of VND3 billion or more;

f) foreign experts, managers, CEOs, skilled workers going to work in Vietnam for less than 30 

days per trip and no more than three trips per year; and

g) relatives of members of foreign representative missions in Vietnam under the provisions of 

law.

In the cases mentioned above, the employers shall report to the labor authorities at least three days 

in advance of the commencement of work in Vietnam.

18. Vietnamese employees

Nowadays, Vietnam is having abundant human resources, especially young human resources. At 

the same time, Vietnam's labor productivity over the past time has significantly improved in the 

direction of steadily increasing over the years and is a country with high labor productivity 

growth in the ASEAN region. Along with that, the quality of Vietnamese labor in recent years has 

also been gradually raised. The trained labor has partly met the requirements of the business and 

the labor market. The Vietnamese technical workforce has mastered science - technology, assumed 

most complex positions in production and business that previously had to hire foreign experts.

The employment in Vietnam will continue to grow in the future. Although Vietnam's annual mini-

mum wage is rising, Vietnam is still a country with low labor costs. The country’s monthly mini-

mum wages in 2021 varies by location from $133 to $192, the highest rates in urban areas such as 

Ho Chi Minh City and Hanoi.
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19. Labor Unions

The trade union is an organization that represents, protects the legal rights and benefits of the 

Employees, participates in, and contributes opinions related to the majority of important labor 

issues for the Employees.

In Vietnam, trade unions are formed on a voluntary basis. Their organization and operation must 

comply with the Vietnamese Trade Union’s Charter, the Party’s policies, and the State’s laws. As a 

result, the enterprises are not required to proactively establish a trade union within their organiza-

tion. However, the law states that employers are required not to obstruct or cause difficulties when 

employees carry out legal activities to establish, join and participate in activities of trade unions.

Besides, the enterprises in Vietnam shall be responsible for paying the trade union fee equals 2% 

of total SI (Social Insurance) salary of all employees per month.

20. Technology Transfers and Licensing

Intellectual property rights are defined as rights of organizations or individuals to intellectual 

assets, including copyright and copyright-related rights, industrial property rights and rights to 

plant varieties.

Under Vietnamese law, the intellectual property rights will arise, established depending on two 

types of assets: registered and unregistered. For registered intellectual property, the owner shall 

apply to have rights recognized at National Office of Intellectual Property of Vietnam (NOIP). The 

properties are established on the basis of a decision of NOIP on the grant of a protection title; and 

the types of registered intellectual property include industrial property (invention, industrial 

design, layout-design, mark or geographical indication), plant variety. For unregistered IP, you 

automatically have IP rights over your creation. Types of unregistered IP include copyright, 

common law trademarks and database rights, confidential information, and trade secrets.

Establishing your intellectual property right does not only make you have the full rights on your 

assets from infringements of intellectual property rights by civil remedies, administrative or crimi-

nal penalties.
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1. Profit Remittance

In general, the purpose of business activities is to make profits. Foreign investors, when imple-

menting business in Vietnam, are especially interested in remitting profits to their home country. 

Under Vietnamese law, no tax applies to the profit remitted to the home country of foreign inves-

tors.

Foreign investors are only permitted to transfer after-tax profits abroad either at the end of the 

fiscal year or upon termination of the investment in Vietnam. Foreign investors shall fulfill their 

tax and financial obligations to the State of Vietnam and submit their audited financial statements. 

Foreign investors are required to submit a notification of remittance of profit abroad to the rele-

vant tax authority seven working days in advance of the remittance date.

In short, foreign investors are permitted to remit their profits annually at the end of the fiscal year 

and after meeting the following conditions:

a) having fulfilled financial obligations towards Vietnam; and

b) having submitted audited financial statements and enterprise income tax finalization dec-

larations of that fiscal year to direct-managing tax offices.

Although remitting profits may seem like a difficult task, but if foreign investors know how to 

seek legal advice and make an appropriate plan, the remittance of profits from their business 

abroad will be more seamless and easier.

2. Corporate Income Taxes (CIT) & Incentives

Income arising from the production activities and business operation in goods and services is 

taxable income. Some other types of income could be considered taxable income such as, but not 

limited to, income arising from capital transfer, real estate transfer, transfer of real estate invest-

ment projects. Enterprises had better note that the foreign enterprises whether having or not 

having a permanent business establishment in Vietnam are required to pay tax.

There are circumstances in which income is exempt from taxation. They are income in relation to 

agriculture, income arising from conducting technical services directly for agriculture, income 

arising from conducting scientific, income in enterprises having disabled employees and some 

other circumstances.
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The common tax rate is 20 percent for the majority of enterprises. The higher and preferential tax 

rates are applied to enterprises in certain fields regulated in detail.

3. Personal Income Tax (PIT)

Individual income tax also known as Personal income tax or PIT applicable to residents with 

incomes generated inside and outside the territory of Vietnam and non- residents with statutory 

taxable incomes.

Currently, the PIT calculation is applied to three (3) different subjects as follows:

a) for resident individuals signed a labor contract with a term of 3 months or more: calculated 

according to partially progressive tariffs;

b) for individuals signed a labor contract with a term of less than 3 months or did not sign a 

labor contract: tax rate of 10%; and

c) non-residents (commonly foreigners): tax rate of 10%.

Tax exemption cases are also regulated in specialized laws. However, tax declaration and payment 

can include many cumbersome procedures. Therefore, individuals, especially foreigners, should 

consider whether this should be done on their own or with a professional service provider.

4. Foreign Exchange Control & Cash Use

Except from some permitted circumstances, all transactions, payments, advertisements, and other 

similar forms conducted with foreign currencies are prohibited in Vietnam. The investors wishing 

to invest in Vietnam may open a direct or indirect investment capital account instead. Accordingly, 

direct investment capital, contribution of investment capital, transfer of original investment capi-

tal, profits and other legitimate revenues must be conducted via direct investment capital account 

(DICA). In case the revenues mentioned above are in Vietnamese currency and the investors 

demand to reinvest or transfer abroad, the investors must purchase foreign currencies in the 

permitted credit institutions. In respect to indirect investment capital account (IICA), investment 

capital in foreign currencies must be converted into Vietnamese currency to conduct investment 

via this account.

Any transaction that is worth more than twenty million Vietnam dong must be done by bank 
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transfer. Cash payment is admitted into legitimate business expenses if the amount is less than 

twenty million dong.

5. Security Interest in Personal Property and Real Property

In a market economy, businesses grow by reinvesting their profits, selling their ownership, or 

borrowing on credit. In small businesses, borrowing is often the only source of capital for growth. 

The ability to use personal property to secure a loan enhances the power to borrow.

The term “security interest” means an interest in personal property or fixtures and real property 

which secures payment or performance of an obligation.

Personal property refers to the interest of a consignor or a buyer of accounts, chattel paper, intangi-

bles or promissory notes in a transaction. While real property refers to land and asset attached to 

land that can be used to secure a transaction.

Collateral is a general term for any tangible or intangible personal property or real property in 

which a secured party has a security interest.
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Once conducting borrowings, there are two major credit risks: nonpayment, and bankruptcy. 

Under Vietnamese law, in managing major credit risks, there are a lot of securities for performance 

of obligations comprising:

a) pledge of property;

b) mortgage of property; 

c) performance bond;

d) security deposit;

e) escrow deposit;

f) reserve of ownership rights; 

g) guarantee;

h) fidelity guarantees; and 

i) retention of property.

Each of the above security measure implies different legal consequences. Consulting with profes-

sional advisors is recommended to avoid non-payment of intended transactions.

6. Insolvency

An insolvent enterprise is an enterprise failing to meet the debt liability within three months since 

the due date. Certain criteria used to assess payment ability of the enterprise are current ratio, 

quick ratio, cash ratio and the others. If an enterprise is unable to pay its due debt on demand, any 

unsecured or partially secured creditor, employees, members or partners or shareholders of the 

enterprise, the unions, legal representatives, may file a bankruptcy petition with the courts.

Under Article 64 of the Law on Bankruptcy, assets that can be liquidated include:

a) assets and asset ownership of the insolvent entity at the time the People’s Court decide to 

initiate the bankruptcy process;

b) assets and asset ownership acquired after the People’s Court decide to initiate the bank-

ruptcy process;

c) the difference between the value of the collateral and the secured debts that the entity must 

pay to the creditors of the secured debts;
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d) value of land use right of the entity that is determined according to the regulations of the 

law;

e) dispersed and hidden assets that are confiscated;

f) assets and asset ownership that are confiscated from the invalid deals; and

g) other assets under the regulations of the law.

In addition to the above assets, assets of a private enterprise or partnership also include assets of 

the owner of a private enterprise or general partners not directly used in business activities.

7. Environment

Environmental pollution has become a major problem in recent years and Vietnam ranks 4th 

among the countries with the most plastic waste discharged into the sea. Only 27 percent of plastic 

in Vietnam is recycled while the amount of plastic waste is growing up to 200 percent per year. 

This situation leads to serious impacts not only on marine life but also on the economic develop-

ment and livelihoods of coastal residents and is at risk of affecting food security. Facing this situa-

tion, on 17 November 2020, the National Assembly of Vietnam issued the Law on Environmental 

Protection No. 72/2020/QH14 with a series of important changes. This Law seems to express 

increasingly clear the notion of not trading the environment for economic gain. Corporate admin-

istrative procedures and environmental protection obligations are regulated in a more stringent 

direction. For example, instead of having only one environmental impact assessment procedure, 

in the near future, a new investment project must carry out 3 procedures including preliminary 

environmental impact assessment, environmental impact assessment, and paper environmental 

permit. This can help the environmental factors of investment projects to be considered more 

closely, but will also increase the risks and costs of compliance for enterprises.

8. Corruption and Money Laundering

Corruption

Enterprises are encouraged to promulgate rules of business ethnics, rules of professional ethnics 

for employees, members and partners to prevent corruption. Besides, enterprises are required to 

promulgate, implement internal codes of conduct, internal control mechanisms to prevent con-

flicts of interests, prevent corruption behaviors and build a non-corrupt business culture.
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Money laundering

The Law on Anti-Money Laundering No. 07/2012/QH13 came into effect on January 1, 2013 but 

it has gone through several changes since then. Some entities are responsible to report, prevent, 

and fight against money laundering in selected industries.

Vietnam is not a member of the FATF but Vietnam became the 33rd member of the Asia Pacific 

Group on Money Laundering (APG) in May 2007. According to the FATF, Vietnam has established 

the legal and regulatory framework to meet its commitments in its action plan to overcome strate-

gic deficiencies.

9. Anti-competitive Behaviors (Unfair Trade Practice)

Anti-competitive behavior is a negative act which likely affects competition, including anti-com-

petitive agreements, abuse of a dominant position or abuse of monopoly, under Article 3.2 of 

Competitive Law 2018.

Characteristics of anti-competitive behaviors consist of the following:

a) subject matters: including enterprises to the agreement in relevant markets. These Enter-

prises must operate independently from each other, not related persons according to the 

enterprise law; not in the same business group, not being a member of the same corporation. 

The unified actions of the corporation, of an economic group or of parent companies and sub-

sidiaries, are not considered by the competition law to be agreed by the nature of the above 

economic groups, even though they include many the member is just a unifying subject;

b) form of the agreement is a consensus of action between businesses that can be public or 

non-public; and

c) content of anti-competitive agreements often focuses on basic elements of market relations 

in which businesses are competing, such as price, market, technical level, technology, and 

signing conditions.
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1. Asset Market in Vietnam

According to PwC Vietnam,asset and wealth management (AWM) industry in Vietnam in 2020 is 

set to continue its strong growth in the future, following a 20% expansion rate in 2019.

The Vietnamese government has streamlined asset acquisition process to encourage investment in 

new sectors of the economy. And for foreign investors that see establishing a business in Vietnam 

as too cumbersome, the acquisition route (M&A) provides a unique solution to many obstacles. 

M&A deals hit US$9.9 billion in 2018, according to the Vietnam Association of Foreign Invested 

Enterprises. While significant, it did not outpace M&A deals in 2017. Still, M&A deals are expected 

to pick up in 2019, particularly in the retail sector.

However, to successfully carry out M&As within Vietnam, it is important to recognize the legal 

foundation for M&As, and understand the procedures and restrictions associated with acquisi-

tions.

2. Land Acquisition

In Vietnam, entities either domestic or foreign are not entitled to own land, in other words, could 

not hold indefeasible title according to the Constitution and the Land Law. An entity may acquire 

land use rights based on some methods of which the State would grant the right. Foreign investors 

do not belong to a group of subjects who are granted land use right by the State but a local compa-

ny owned partially or wholly by the foreign investors does. The company could acquire land use 

rights with four methods, namely (i) allocation of land by the State, (ii) land leased from the State 

and land sub-leased form developers, and (iii) land transfer.

Allocation of land is solely applied to enterprises that have investment purposes being construc-

tion of residential housing for sale or lease. In case an enterprise acquires land use right via the 

method of land leased from the State, the enterprise could choose to pay land rental annually or in 

a lump sum upon commencement of the lease. Accordingly, the land use right may vary upon the 

methods of payment the enterprise had chosen. Land users paying rental annually may not mort-

gage or contribute their land use rights.

An enterprise may also acquire land use rights via the method of land sub-leased from developers. 

Once construction of the infrastructure is completed, the developer can sub-lease the land to 
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sub-lessees, including to foreign-invested enterprises and domestic enterprises.

The last method is receiving transferred land. An enterprise can acquire land use right from the 

person holding the right. The entities receiving the land use right may possess all the rights over 

the land equally to the person transferring.

3. Offshore Transactions

Under the Competition Law 2018, any transaction “causing the effect or being capable of causing the 

effect of significantly restricting competition in the market of Vietnam” is prohibited. As such, an 

offshore transaction will be caught by merger control requirement if it has actual or potential 

anti-competitive impact on a relevant market of Vietnam. In particular, an offshore transaction 

may be subject to notification requirement under Vietnamese laws where a party to the transaction 

or its affiliates have assets, sale revenue or purchase costs in Vietnam and the transaction triggers 

any of the applicable notifying thresholds discussed here (except for size of transaction test).

There is no clear exception for a foreign-to-foreign transaction which has no impact on Vietnam 

market under Decree 35/2020/ND-CP dated March 24, 2020 detailing the Law on Competition. In 

other words, under Decree 35/2020/ND-CP, a foreign-to- foreign transaction with insufficient 

nexus with Vietnam commerce may be reported to the National Competition Committee if (i) both 

buyer and seller are non- Vietnamese company, (ii) either party has assets in Vietnam, but (iii) the 

target has no assets or revenue in Vietnam.

4. Share Acquisition in Unlisted Companies

Foreign investors can invest in Vietnam by purchasing stakes in a limited company or purchasing 

shares in a joint-stock company. This is considered one of the simple investment forms for foreign 

investors to access the Vietnam market. Depending on the amount of equity that foreign investors 

intend to buy, they may have to carry out registration procedures to purchase stakes or shares. 

Under Article 26.2 of the Law on Investment 2020, foreign investors must carry out the procedures 

for registration to purchase stakes or shares:

a) the purchase of shares or stakes increases the ownership ratio by foreign investors in a 

business entity conducting business in the business lines allowed in the market with condi-

tions applied to foreign investors;
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b) the purchase of shares or stakes results in a foreign investor or business entity specified in 

Article 23.1 (a), (b), (c) of the Law on Investment 2020 holding over 50% of the charter capital 

of the economic organization in the following cases: The charter capital ownership ratio by 

the foreign investor is increased from less than or equal to 50% to over 50%; the charter capital 

ownership by the foreign investor is increased while such foreign investor is holding over 

50% of the charter capital of the business entity; and

c) foreign investors purchase shares or stakes of a business entity have a certificate of rights 

to use land on an island or in a border or coastal commune; in a coastal commune; in another 

area that affects national defense and security .

If foreign investors do not fall into the above cases, they do not need to register to purchase stakes 

or shares. At that time, foreign investors are required to sign a contract to receive the transfer of 

shares or stakes and carry out procedures for changing shareholders with competent authorities.
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5. Share Acquisition in Listed Companies

It is commonplace that securities are evidence of the owner's legal ownership with the assets or 

equity of a company or an organization. Vietnam's securities market is one of the popular financial 

investment channels and attracts a large number of local and foreign investors. As of June 2020, 

through the securities market, the Government and businesses have mobilized over VND2.4 

million billion.

Buying shares in a listed company in Vietnam is relatively complicated. In Vietnam, the purchase 

of a listed company is mainly through the purchase of that company's securities. Article 4 of Law 

on Securities No. 54/2019/QH14 defines "a listed organization or registered organization is an organi-

zation whose securities are listed or registered on the securities trading system". Listing means the admis-

sion of eligible securities to trading on a system for trading of listed securities. In general, when 

buying and selling securities of the listed company, the parties will have to comply with Law on 

Enterprises, Law on Investment, Competition Law, and Law on Securities. In case the trading of 

securities by the listed company leads to an economic concentration in accordance with the provi-

sions of the Competition Law, the enterprise is obliged to notify the National Competition Com-

mission.

Recently, Decree 155/2020/ND-CP dated 31st December 2020 of the Government guiding Law on 

Securities provides for updated regulations on foreign ownership limitation. More concretely, 

foreign ownership limit of 50% for a public company engaging in business lines restricted to 

foreign investors which shall be regulated in another decree guiding the Law on Investment 2020 

(for non-restricted lines, there is no limit promulgated in Decree 155/2020/ND-CP). However, 

shareholders of a public company may set out a lower foreign ownership limit in its charter. Limit 

on foreign ownership on bonds is not imposed in Decree 155/2020/ND-CP.
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1. General Introduction

The Contract Law is part of Civil Code that was amended in 2015 and became effective as of 1st 

July 2017. The Contract Law is characterized by a market-oriented economy by which governmen-

tal interventions are restricted and more freedom is given to parties to contract.

1.1. Contract Law is a Default Rule

Fundamental principles of the Contract Law shall comprise: equality; voluntariness or freedom of 

contract; good faith; and legality. The parties to a contract are free to agree to specific terms that 

they see fit, the contract law will be used to fill in the missing terms and reinstate the parties’ meet-

ing of minds.

1.2. Scope of the Contract Law under Civil Code

The Contract Law governs almost all the contracts creating civil rights and obligations, except 

those agreements relating to marriage, adoption, guardianship, etc., which are governed by other 

applicable laws. Therefore, as long as a concluded agreement is between natural persons, legal 

persons, or other organizations with equal standing for the purpose of establishing, altering, or 

discharging a relationship of civil rights and obligations, no matter whether the contracting 

parties are Vietnamese or foreign entities, or are individuals or corporations, it shall be governed 

by the Contract Law.

2. Pre-contractual Process

2.1. Overview

Like other emerging economies, Vietnam is full of business transactions in complexity and size. 

Complicated business transactions, such as the sale and installation of infrastructure facilities, 

turn-key projects for the construction of production facilities, arrangements for the exploration of 

natural resources, corporate acquisitions and mergers, and transfers of technology often contain 

contracts of many thousands of pages and go through a lot of contracting negotiations.

During the course of the contracting negotiations, a pre-contractual document so- called letter of 

intent has become controversial in terms of legal validity and enforceability. A letter of intent may 

be defined as a pre-contractual written instrument that reflects preliminary agreements or
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understandings of one or more parties to a future contract. The named letter of intent can be used 

interchangeably, such as "heads of agreement", "memorandum of understanding", "protocol", "letter of 

understanding", "memorandum of intent", “in-principle agreement”, and "term sheet".

Potential risk of pre-contractual agreements is that they would lead to unintended consequences. 

In the worst case, a letter of intent that records "partial" agreement may be found to be a complete 

agreement, giving the party who withdraws from a negotiation to full damages for breach of con-

tract.

2.2. Enforceability of Letters of Intent

In generally, enforceability of letters of intent is a "grey area", in which sometimes it is not contrac-

tually obligatory, sometimes partly contractually obligatory and partly contractually nonobligato-

ry, and occasionally wholly contractually obligatory.

Contract Law recognizes the possibility of pre-contractual agreements even though the concept of 

“consideration” (commonly used in common law systems) does not exist under Vietnam Contract 

law. An agreement to make a contract is an agreement by which one party commits itself to enter 

into a contract with another on the terms and conditions specified in the agreement if the other 

party manifests, in the proper form, an intention to be legally bound. There have been no prece-

dent case laws confirm majority view on how to enforce a letter of intent, the prevailing view is 

that all preliminary agreements are reached during the negotiation phase of a transaction that are 

already legally binding on the parties, but that must be complemented by agreement on other 

elements. In such circumstances, if the parties cannot reach agreement on the unresolved 

elements, the courts are authorized to fill in the gaps.

Once the courts look to fill in the gaps, the starting point is to examine six general concepts: offers, 

acceptances, pre-contractual agreements, complete contracts, enforceable parts, and contracts to 

negotiate, which constitutes contractual obligation.

2.3. Pre-contractual Liability

In general, the common law countries have been reluctant to impose good faith obligations during 

the negotiating stage of a transaction.
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As Vietnam is one of civil law countries, it is not necessary to determine that a complete contract 

or contract to negotiate exists in order to impose pre-contractual obligations to negotiate in good 

faith, obligations of such a nature that are expressly included in letters of intent are plainly 

enforceable. Thus, it is likely that the courts impose tort liability on breaching parties once a letter 

of intent become legally enforceable.

Civil Code sets forth the liabilities a party shall take before concluding a contract. Article 127 of 

Civil Code 2015 states that, where in the course of concluding a contract, a party engages in any of 

the following conducts, thereby causing loss to the other party, it shall be liable for damages:

a) negotiating in bad faith under the pretext of concluding a contract;

b) intentionally concealing a material fact relating to the conclusion of the contract or supply-

ing false information; or

c) any other conduct, such as threat or coercion, that violates the principle of good faith.

3. Formation of Contract

The common law basically refers to a contract as "a promise in return for good consideration”. 

Like other civil law countries, Vietnam contract law seems to accept that a contract is an agree-

ment. Thus, there is no equivalent of the common law doctrine of consideration in Vietnamese law, 

which is also not a requirement for the validity of a contract that its parties intend to make it.

Under Article 401.1 of Civil Code 2015, a contract is formed once the acceptance becomes effective. 

In general, contract formation is that an acceptance must fully conform to the terms of an offer. An 

acceptance that does not conform to the offer is considered a counteroffer, and thus a rejection that 

prevents subsequent acceptance.

Article 117.1 of Civil Code 2015 sets out three elements that must be present for a contract to be 

valid:

a) the actor has relevant capacity for civil conduct;

b) the intention expressed is genuine; and

c) the act does not violate the law or the public interest.

34 Going Global: A Guide to Building a Business in Vietnam



Article 119.2 of Civil Code 2015 further states that, where the laws or regulations require such con-

tracts to be approved and/or registered to be effective, such requirements shall prevail.

4. Breach of Contract and Entitlement to Damages

As a contract is breached, the damaged party, in order to establish its entitlement to damages, 

must prove that the breach is the fault of the obligee.

Put it simply, the existence of a cause-to-effect relationship between the behavior of the obligee 

and the breach of the obligation is a prerequisite for the further identification of the amount of the 

actual damages to which the other party is entitled. Thus, liability for breach requires the existence 

of fault—lack of standards of correctness, good faith, and diligence —of an obligee.

On the other hand, the mere lack of the promised result also would determine the obligee's liabili-

ty in the presence of an actual damage suffered by the other party. No investigation as to whether 

the breach of the obligation is attributable to the fault of the obligee is necessary to establish enti-

tlement to damages.

5. Quantification of Damages

Damages are reimbursable

Code Civil states that damages that are reimbursable as a consequence of a contract breach are 

those that are the direct and immediate consequence of the breach itself.

Although terminology is different and sometimes contradictory in practice, competent courts are 

likely to place a damaged party in the same position the party would have been in had no loss 

been suffered, while at the same time preventing recovery in excess of the loss suffered. In addi-

tion, recovery of money for injury is likely permitted.
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Limited damages

Courts are likely reluctant to award damages that a damaged party could have avoided or that a 

damaged party caused. In addition, courts also seek to limit damages in a way that prohibits 

recovery for injuries that are too remote or indirect.

During a contract negotiation, lawyers are concerned with excluding categories of damages that 

will be understood by both parties and enforced by a court or arbitral body should disputes arise, 

other than predicting limitations when litigation arises. In doing so, negotiators and drafters 

repeatedly have adopted concepts and formulae related to contract damages that cannot be clearly 

connected to any specific national legal system.

6. Changed Circumstances and Contract Adaptation

Adaption clause stem from hardship clauses that have been used widely in domestic and interna-

tional contracts, as contracts are more likely to be of a long-term, relational nature, usually includ-

ing obligations that are continuing, periodic, and differentiated. Thus, entities frequently negoti-

ate provisions in international contracts clauses that are designed to maintain the original econom-

ic value of each party's obligations and/or adapt a contract to unforeseen changes of circumstance.

Article 156.1 of Civil Code 2015 provides that force majeure means any objective circumstance that 

is unforeseeable, unavoidable, and insurmountable. Therefore, a party who was unable to 

perform a contract due to force majeure is exempted from liability in part or in whole in light of 

the impact of the event of force majeure, except as otherwise provided by law. Where an event of 

force majeure occurred after the party's delay in performance, it is not exempted from liability.

In the case of force majeure, the party who is unable to perform a contract due to it shall timely 

notify the other party so as to mitigate the loss that may be caused to the other party, and shall pro-

vide proof of force majeure within a reasonable time.

7. Dealing with Government Contracts

Unique features

In a commercial contract, buyers and sellers generally operate on a common ground and with rela-

tively equal leverage. They are free to bargain and negotiate the contract and its terms with little 
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outside influence. In a government contract, however, this is not the case. The government -- as 

buyer -- essentially sets the rules of the game and controls the contracting process. Although theo-

retical similarities do exist between commercial and government contracts, there are significant 

practical differences.

First, the government is not free to buy from anyone it pleases, and the government contractor 

does not enjoy the same freedom of contract as does its counterpart, the commercial seller. A com-

mercial buyer -- as compared to the government -- is not restricted by any set of rules or proce-

dures as to how it must advertise its need or structure its contract. Further, the law of agency as 

applied to federal government contracts differs from agency principles as applied to commercial 

contracts.

Second, how the government determines its baseline “fair” price between government and com-

mercial contracting.

Third, different procedures exist to address both contract award decisions and, once the contract 

is awarded and performance begun, contract administration issues. Government contracts gener-

ally require adherence to a pre-established “disputes procedure” to address disputes that arise 

during contract performance, a procedure nonexistent in the commercial world.

Fourth, government's public accountability affects almost every aspect of the purchasing deci-

sions. The government also routinely uses its contracts to achieve socioeconomic policies set by 

National Assembly (e.g., equal opportunity, small business set-asides. etc.). In the commercial 

arena, the buyer and seller seldom concern themselves with such policies when negotiating con-

tracts.

Key issues

Once dealing with government contracts, drafters and negotiators should pay attention to the 

following key issues:

a) requirement for actual authority, limited authority, implied authority, and ratification;

b) cost treatment;

c) contracting agencies; and

d) dispute process.
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1. Choosing Right Visa Category

In sending foreign employees to Vietnam, business must learn to view the immigration process in 

a broader sense, beyond employment-based immigrant visa categories. There are many ways for 

a person to gain legal status to live and work in Vietnam. To overlook one of these options could 

prove to be a costly mistake.

In looking to set up a business in Vietnam, it is commonplace for entrepreneurs to consider a lot of 

visa categories options to solve all their immigration problems.

To achieve those goals regardless of being business owners or entrepreneurs, it is advisable to 

explore all of the available options, including citizenship, family based and employment-based 

immigration, and nonimmigrant visas, in order to obtain the best possible solution to an immigra-

tion problem.

2. Immigration Law In General

It is understood that a person desiring to work in Vietnam must establish that he is either:

a) a Vietnamese citizen; or

b) a lawful permanent resident; or c) an eligible nonimmigrant.

If the applicant establishes that he/she fits into one of these categories he/she will be permitted to 

work and live in the country. However, with the establishment of eligibility in one of these catego-

ries comes different rights and restrictions. It is imperative to understand the advantages and 

disadvantages of these categories so as to choose the most applicable of the available options.

2.1. Citizenship

How to Become a Vietnamese Citizen

Under the Law on Vietnamese nationality passed by National Assembly in 2008 and amended in 

2014, becoming a Vietnamese citizen/nationality could be done in the following:

By Birth: A child who is born within the Republic of Vietnam does not automatically confer citizen-

ship. Exceptions are as follows: a child born in Vietnam to parents who are not recognized as a 

citizen of any country and have permanent residence in Vietnam; a child found abandoned 
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within the territory of Vietnam.

By Descent: Child, both of whose parents are citizens of Vietnam, regardless of the child's country 

of birth. Child, one of whose parents is a citizen of Vietnam and the other is not recognized as a 

citizen of any country, regardless of the child's country of birth. 

Child, one of whose parents is a citizen of Vietnam and the other is a foreign national, if the child 

was born in Vietnam or the parents had permanent residence in Vietnam at the time of birth.

There are numerous situations that could arise that would result in acquisition of citizenship. For 

example, a person born outside of Vietnam would be considered a Vietnamese citizen if their 

parents choose Vietnamese nationality for that person.

By Naturalization: Vietnamese citizenship may be obtained upon fulfillment of the following con-

ditions: (i) Person is at least 18 years of age; (ii) person knows the Vietnamese language, (iii) 

person has lived in Vietnam and obtained permanent resident card; and (iv) person financially 

support their livings in Vietnam.

By Restoration: a person who has greatest contribution to Vietnam for building and protecting Viet-

nam; or person investing in Vietnam with investment project granted by Vietnam government.

Citizenship Option for Business

It is common for business to overlook the citizenship option when attempting to do business in 

Vietnam. To be a citizen of Vietnam would mean, among other things, immunity from deportation 

and exclusion proceedings, and ultimate ownership rights over real properties.

Being a Vietnamese citizen ensures lawful permanent residence without having to be concerned 

with obtaining and retaining the appropriate immigration status. As a result, the first step in any 

relocation should be an attempt to determine if there exists a legitimate claim to Vietnamese 

citizenship.

2.2.Immigrant Visa

Lawful Permanent Resident

In acquiring a visa to legally work and live in Vietnam, there are two categories of visas—immi-

grant visas and nonimmigrant visas. An immigrant visa (i.e., a resident card) including
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investment based immigration, employment based immigration, and family based immigration 

confers upon the recipient lawful permanent resident status.

There are some limited exceptions to the general rule that lawful permanent residents are awarded 

equal protection, including the absence of a right to vote and ownership rights over real proper-

ties. Moreover, a lawful permanent resident may only sponsor the resident's spouse and unmar-

ried children for permanent resident status while a citizen may sponsor the citizen's spouse, 

parents, married and unmarried children, as well as siblings.

Lastly, a lawful permanent resident has the option of becoming a Vietnamese citizen for more than 

10 years after acquiring such status.

Ultimately, a foreigner seeking to enter Vietnam should attempt to acquire lawful permanent resi-

dent status (i.e., a resident card). With this in mind, a businessperson attempting to enter Vietnam 

has a number of options available. The popular methods permit a foreigner to acquire lawful 

permanent resident status through employment, an investment or a family member within Viet-

nam.

Multiple Immigration Categories

It should be clear that each of these categories is mutually exclusive of the other. In other words, a 

foreigner may apply in a number of different categories, but establishing the existence of certain 

criteria of one category will not advantage the petition filed in another category. For example, the 

existence of a family member within Vietnam will not affect an employment-based immigrant visa 

petition or employment based investment visa petition.
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2.2.1. Investment-based Immigration

General

Business owners who set up a company in Vietnam are entitled to permanent resident, which is 

labeled ĐT. Duration of ĐT visa is subject to amount of capital contribution by business owners in 

the established company, which will be numbered differently as follows:
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2.2.2. Employment-Based Immigration

Acquiring lawful permanent resident status through employment is a straightforward process. 

The general policy is to promote skilled workers and experts coming from foreign countries.

Labor Certification or Approval of Hiring Foreign Employees

Generally, if a foreigner is applying for an employment-based immigrant visa he must receive 

labor certification or approval of hiring foreign employees before being hired by employers. Labor

Categories 

of Visa

Description / 

category of 

applicant 

entitled to

Amount 

of capital 

contribution 

(VND)

Duration 

of Visa

Duration 

of Temporary 

Resident Card

1

2

3

4

ĐT1

ĐT2

ĐT3

ĐT4

Business owners

Business owners

Business owners

Business owners

<= 100 billion

<= 50 billion 
– 100 billion

< 3 billion 
– 50 billion

<= 3 billion

Up to 5 years

Up to 5 years

Up to 5 years

Up to 5 years

Up to 5 years

Up to 5 years

Up to 5 years

Up to 5 years

Categories 

of Visa

Description / 

category of 

applicant 

entitled to

Duration 

of Visa

Duration 

of Temporary 

Resident Card

1 LĐ Employment Up to 2 years Up to 2 years



certification is issued by the Provincial/City Department of Labor once it has been established that 

there is an unavailability of qualified Vietnamese workers to fill the position.

2.2.3. Family-Based Immigration

General

It is advisable for business to investigate the options that exist through family-based immigration. 

These options may provide for the quickest and most cost effective means available.

The labor certification process is avoided, as are the costly legal fees that typically are associated 

with employment-based visa petitions. It is an option that should not be ignored.
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A person seeking to permanently reside in Vietnam may acquire lawful permanent resident status 

through a family member. The family member becomes the foreigner's sponsor and files the visa 

petition on behalf of the foreigner. In order to act as a sponsor, the family member must be either 

a Vietnamese citizen or a lawful permanent resident. More specifically, a Vietnamese Citizen could 

be a sponsor for a spouse, children, parents who is a foreigner. A lawful permanent resident could 

be a sponsor for a spouse and children under 18.

2.3. Nonimmigrant Visa

General

The final option that should be thoroughly explored by a business wishing to employ a foreigner



Common to every nonimmigrant visa, however, is the fact that the visa is temporary and will 

expire. Expiration of a nonimmigrant visa may occur in one of two ways— either the time limita-

tion placed on the nonimmigrant visa may expire or the foreigner may cease to participate in the 

activity for which the nonimmigrant visa was granted. In either situation the nonimmigrant visa 

would become invalid.

An example involving both reasons for expiration routinely occurs with nonimmigrant students. 

A student nonimmigrant visa is issued for a limited period and for a specific purpose. When the 

student completes the schooling the visa expires; or, if the student stops attending school on a 

full-time basis the student visa similarly expires. In either situation the student must leave the 

country, or obtain a new visa.

Nonimmigrant Visa Categories

In general, nonimmigrant visas are easier and faster to acquire and thus are the most common first 

step taken by businesses wishing to employ foreigners. The following categories should be 

explored by a business that is considering the employment of a foreigner. Subject to specific pur-

pose of visit or entry, the visa applicant could choose a suitable one among different types of non-

immigration visas.

Professionals

There are few categories of nonimmigrant work visas for professionals.
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Categories 

of Visa

Description / category 

of applicant 

entitled to

Duration 

of Visa

Duration 

of Temporary 

Resident Card

1 DN Up to 12 months NA

2 NN3

3 HN

4 PV2

Up to 12 months

Up to 12 months

Up to 3 months

NA

NA

NA

Working with 
Vietnamese enterprises

Staffs of NGO, 
Rep office in Vietnam

Attending meeting

Journalists with short term 
residence in Vietnam



Multinational Employees

The labeled DN visa permits the transfer of an executive, manager or employee with specialized 

knowledge from a foreign company to an affiliated company within Vietnam.

Business Visitors

Foreigners wishing to enter Vietnam as a business visitor must obtain a DN visa. To qualify for this 

visa the foreigner must be a foreigner with “a residence in a foreign country which he has no inten-

tion of abandoning and who is visiting Vietnam temporarily for business”. The foreigner must be 

coming to Vietnam for business purposes—not for employment within the country. A business 

visitor is not permitted to receive compensation from a Vietnam source.

Treaty Traders

Unlike most other visas, issuance of these visas (like (APEC Business Travel Card) is restricted to 

nationals of countries that have a “treaty of commerce and navigation” with Vietnam. Issuance is 

further restricted by the fact that some countries are only granted treaty trader status.
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1. Resolving Disputes

In Vietnam jurisdiction, there are three main dispute resolution forums available for investment 

and commercial agreements as follows: courts, arbitration, and mediation.

Firstly, regarding resolving disputes in courts: Recourse to the domestic courts is often suggested 

by Vietnamese partners and counterparties. Foreign investors, however, may be reluctant to agree 

to this choice, due to their unfamiliarity with the Vietnamese courts and potential concerns about 

the impartiality, independence and efficiencies of the court system. Besides that, the process to 

resolve disputes in courts is at least 6 months.

Secondly, to resolve disputes in arbitration center: over the course of time, the appointment to 

resolve disputes by arbitration in Vietnam has been popular. The use of arbitration is convenient 

due to the brief of procedure which helps the parties save their time, money and also reputation. 

To make sure that resolving disputes by arbitration shall be applied, the parties should agree 

before in the contract. For international arbitration, there is requirement that at least one foreign 

investor or foreign invested company involving in the agreement.

Finally, regarding mediation: mediation and commercial arbitration has many similarities. The 

jurisdiction comes from agreement between contracting parties. Moreover, the agreement reflects 

the will of parties to use these methods to resolve disputes and can be set up before or after 

disputes arise. By using mediation, there is confidentiality for the parties to protect their reputa-

tion. One of the features to use mediation in dispute resolution is that the result will be decided by 

parties through reaching the balanced benefit between parties. From there, they can maintain 

business relationship after mediation hearings.

2. Litigation

In the process of implementing business activities in Vietnam, if a dispute arises, the foreign inves-

tors can resolve it at many different competent authorities, one of these is the court of Vietnam.

Dispute resolution in court is a form of dispute resolution through the activities of court’s tribu-

nals, on behalf of the State to issue decisions or judgments. The decisions or judgments of the 

Court are legally enforceable. During the enforcement, interim measures could be used to protect 

the disputing parties and subject to courts’ discretion.
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3. Arbitration

From 1st January 2011, the Law on Commercial Arbitration replaced the former 2003 Ordinance, 

leading to the attraction and create a dispute resolution forum for foreign investors. Arbitration is 

a more formal and binding process where the disputes are resolved by the arbitrators nominated 

by both parties.

There are many advantages to using arbitration over court litigation, such as simple procedure, 

right to choose the arbitrator as well as an arbitral tribunal, high confidentiality. Furthermore, the 

jurisdiction base on the agreement of both disputing parties and the referees’ decision (e.g. an 

award for damages) is final and binding, the permission of using non-Vietnamese languages, 

applying applicable foreign laws, and arbitral awards are recognized and enforceable in many 

countries.

While arbitration offers many benefits, the enforcement of arbitral awards in Vietnam remains 

challenging. The grounds for setting aside awards can be interpreted broadly when compared to 

the arbitration enforcement laws and practices of other countries.

4. Commercial Mediation

Mediation outside of court proceedings, especially in commercial areas is quite new in Vietnam. 

However, since the Decree 22/2017/ND-CP on Commercial Mediation (Decree 22) took effect 

from April 15, 2017. This legislation leads mediation practice in Vietnam to being more popular 

and familiar with domestic and foreign investors. Besides that, the establishment of the first prom-

inent commercial mediation center in Vietnam including the Vietnam Mediation Centre (VMC) 

and the Vietnam International Commercial Mediation Centre (VICMC) also create a forum of 

choice for alternative dispute resolutions.

The mediation, a win-win process, will be conducted by the authorized mediators, selected by the 

disputing parties. Mediators conduct in such a manner as he or she considers appropriate, taking 

into account the circumstances of the case, the wishes of the parties, and the need for a speedy 

settlement of the dispute, and may make proposals at any stage for the settlement of the dispute. 

The mediator may hold joint mediation sessions with the parties or private mediation sessions 

with each party.
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A party to the mediated settlement agreement may request the court to issue a decision acknowl-

edging the agreement of the concerned parties. For certain disputes, mediation is a compulsory 

step before the concerned party can file a petition with the courts such as labor and real estate 

cases.

For confidentiality, information relating to mediation proceedings is confidential unless relevant 

parties in writing, and disclosure is necessary for enforcement. Besides that, the parties must agree 

not to use any documents or information obtained through mediation for use as evidence in sub-

sequent judicial, arbitral, or other proceedings.

However, there is no formal system of accreditation for mediators in Vietnam. Each mediation 

center must submit a list of mediators to the department of justice in the city or province where it 

has registered for operation. Any change to the list of mediators must be notified to the depart-

ment of justice. Ad-hoc mediators must also be registered at the Department of Justice in the city 

or province where the mediator resides.

5. Negotiated Resolutions

Negotiation is a method of dispute resolution in business in Vietnam without third party, where 

the parties present their opinions, discuss and find the most appropriate methods, and reach a 

consensus agreement to resolve the dispute. Negotiation is the common process through written 

correspondence or a meeting between the parties. Both sides seeking to settle the dispute cannot 

submit to court or used any statements against another party. This resolution is convenient, fast, 

simple, flexible, efficient, and inexpensive than court proceedings. Besides that, it resolves the 

dispute in peace ways so that protect the reputation and business secrets of the parties.

Otherwise, the negotiation’s result depends on understanding, good faith attitude, and coopera-

tion of both parties and the enforceability depends on the willingness of the parties to implement. 

Meaning, when one or both parties have uncooperative attitude in negotiation process, the possi-

bility of success is very fragile. Negotiation results are not ensured by compulsory legal systems. 

Therefore, even if the parties reach an agreement to resolve the dispute, the implementation of the 

negotiating result is still dependent on the willingness of the party to do so.

Negotiation is susceptible to abuse in practices because of the lack of goodwill, one party has tried
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to delay the process to linger the dispute, especially when the prescriptive period for initiating 

legal action no longer available. Therefore, the disputing parties often have to pay attention to this 

factor before or during the negotiation to have a reasonably selected resolution in the commercial 

dispute resolution process.

6. International Tribunals

International tribunals choice is permitted under the Vietnamese Law for contracts involving 

foreign investors. Vietnam is a party to the New York Convention on Recognition and Enforce-

ment of Foreign Arbitral Awards. However, the enforcement of foreign arbitral awards may be 

difficult to implement and Vietnamese courts may refuse enforcement because of the fundamental 

principles. For instance, it will depend on where a potential defendant’s assets (property) are 

located, and whether any award could be enforced outside of Vietnam.

ICSID-International Centre for Settlement of Investment Disputes is the leading body devoted to 

international investment dispute settlements with extensive experience and resolve the majority 

of all international investment cases. Even though Vietnam is not a member of ICSID, Vietnam 

have increasingly considered joining ICSID as it helps to promote international investment by pro-

viding confidence in the dispute resolution process.

7. Enforcement

The result of dispute resolution will be enforced by the parties, court or even arbitration tribunal. 

The enforcement of each dispute resolution method is quite different.

As the judgements/decisions of Vietnamese court are legally binding, which means that all agen-

cies, organizations and individuals shall be strictly observed. For the foreign court’s judgements/-

decisions, it can be enforced in Vietnam in very limited circumstances and needs to be recognized 

by the Vietnamese court before being enforced.

For the arbitration tribunal awards: the awards are enforceable in the same way as court judg-

ments are. In contrast, the enforcement of foreign arbitral awards is more difficult and Vietnamese 

courts may refuse enforcement on the grounds of failure to comply with “principles of Vietnamese 

law”.
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The enforcement of mediation agreement in Vietnam will be valid and have legal effect on the 

disputing parties in accordance with the Civil Code Proceedings and Law on the Enforcement of 

Civil Judgments. However, the mediation agreement conducted by foreign mediation centers are 

presently not enforced in Vietnam.
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