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TAX ISSUES



1. General principles

In the process of settling disputes by arbitration, taxability of the money received depends on the 

nature of the claim. The receipts which are corporate income from manufacture, trade of goods and 

service provision or other one from deposit interests, loan interests and sale of foreign currencies,... 

are referred to taxable income, unless the taxpayers can demonstrate an exemption specified in         

Article 4 of Law on the amendments to the Law on Enterprise income tax 2008. The taxpayers are 

obliged to declare tax though it is a tax-exempt income.

Except for the non - deductible expenses mentioned in Clause 2 Article 9 Law on the amendments to 

the Law on Enterprise income tax 2008, actual expenses of enforcing a claim are deducted if incurred 

in  performing business operation; career education; and national security. To be entitled to tax 

exemption, enterprises shall sufficiently provide invoices, evidencing documents as prescribed by 

law.

2. Injuries to business

2.1. Attorney’s fee, arbitration charge 

Attorney’s fee is a charge paid by parties for lawyer’s legal services. Arbitration charge is the legal 

cost that the parties pay for dispute settlement by arbitration. The arbitration charge includes:
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(i) remuneration and travel and other expenses for arbitrators;

(ii) charge for expert consultation and other assistance at the request of the arbitration 

council;

(iii) administrative charge;

(iv) charge for designation of the arbitration centers ad hoc arbitrators at the request of the 

disputing parties; and

(v) charge for use of other services provided by the arbitration center.

It is recognised that the attorney’s fee as well as arbitration charge are expenses that be deducted 

from taxable income due to these reasons below:

Firstly, they are contained in the group of non - deductible expenses as prescribed in Clause 2 Article 

9 Law on the amendments to the Law on Enterprise income tax 2008.



Secondly, they are actual expenses incurred in carrying on an enterprise’s trade or business. To ensure 

that the operation of the business always comply with the law and the rights’ enterprise are                 

effectively defended, the enterprise could hire lawyers and request arbitration to settle disputes       

arising in commercial business. Therefore, the attorney’s fee as well as arbitration charge are            

considered to be necessary expenses deducted from taxable income.

2.2. Payment for goods and services 

When the enterprise receives income from the purchase of provision goods and services or transfer 

of real estate, transfer of real estate invest- ment projects following the arbitration award, these 

incomes are referred to taxable income unless it is tax - exempt income as prescribed in Article 4 Law 

on the amendments to the Law on Enterprise income tax 2008.

3. Fine for breach, damages and interest on overdue payment

Fine for breaches is one of effective measures to restrict the partner’s access to violation. According 

to Article 300 of Law on Commerce 2005, if the parties agree to a fine for breaches of the contract, the 

breaching party is obliged to pay an amount of fine for its breach of their contract, except for cases of 

liability exemption specified in Article 294 of this Law.

Forcing payment for damages is also one of the commercial remedies that is stipulated in Law      

Commerce 2005. Under provisions of this Law, damages is an amount of money that the breaching 

party pays for the loss caused by a contract-breaching act to the aggrieved party, including: the actual 

and direct loss due to the breach of the breaching party and the direct profit which the aggrieved 

party would have earned if such breach had not been committed. Unlike fine for breach, payment for 

damage could not be agreed in the contract, except for cases of liability exemption specified in Article 

294 Law on Commerce 2005.

Interest on overdue payment is interest on the amount of money that the breaching party has not 

paid goods, services and other necessary expenses to the aggrieved party. According to Article 306 

of Law on Commerce 2005, the aggrieved party has the right to claim an interest on such delayed        

payment at the average interest rate applicable to overdue debts in the market at the time of payment 

for the delayed period, unless otherwise agreed or provided for by law.

It is identified that all of these payments mentioned above are not contained in the group of non - 

deducted expenses as prescribed in Clause 2 Article 6 Circular No. 78/2014/TT-BTC issued on June 

18, 2014 which has been amended by Article 4 Circular 96/2015/TT-BTC. Moreover, they are actual 
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Secondly, they are actual expenses incurred in carrying on an enterprise’s trade or business. To ensure 

that the operation of the business always comply with the law and the rights’ enterprise are                 

effectively defended, the enterprise could hire lawyers and request arbitration to settle disputes       

arising in commercial business. Therefore, the attorney’s fee as well as arbitration charge are            

considered to be necessary expenses deducted from taxable income.

2.2. Payment for goods and services 

When the enterprise receives income from the purchase of provision goods and services or transfer 

of real estate, transfer of real estate invest- ment projects following the arbitration award, these 

incomes are referred to taxable income unless it is tax - exempt income as prescribed in Article 4 Law 

on the amendments to the Law on Enterprise income tax 2008.

3. Fine for breach, damages and interest on overdue payment

Fine for breaches is one of effective measures to restrict the partner’s access to violation. According 

to Article 300 of Law on Commerce 2005, if the parties agree to a fine for breaches of the contract, the 

breaching party is obliged to pay an amount of fine for its breach of their contract, except for cases of 

liability exemption specified in Article 294 of this Law.

Forcing payment for damages is also one of the commercial remedies that is stipulated in Law      

Commerce 2005. Under provisions of this Law, damages is an amount of money that the breaching 

party pays for the loss caused by a contract-breaching act to the aggrieved party, including: the actual 

and direct loss due to the breach of the breaching party and the direct profit which the aggrieved 

party would have earned if such breach had not been committed. Unlike fine for breach, payment for 

damage could not be agreed in the contract, except for cases of liability exemption specified in Article 

294 Law on Commerce 2005.

Interest on overdue payment is interest on the amount of money that the breaching party has not 

paid goods, services and other necessary expenses to the aggrieved party. According to Article 306 

of Law on Commerce 2005, the aggrieved party has the right to claim an interest on such delayed        

payment at the average interest rate applicable to overdue debts in the market at the time of payment 

for the delayed period, unless otherwise agreed or provided for by law.

It is identified that all of these payments mentioned above are not contained in the group of non - 

deducted expenses as prescribed in Clause 2 Article 6 Circular No. 78/2014/TT-BTC issued on June 

18, 2014 which has been amended by Article 4 Circular 96/2015/TT-BTC. Moreover, they are actual 

and relatable to the business operation. Due to the fact that, damages, fine for breaches and interest 

on overdue payment shall be deducted from revenues to calculate taxable income. 

In addition, Clause 1 Article 5 Circular No. 219/2013/TT-BTC issued on December 31, 2013 which 

has been revised and amended, provides that monetary compensation (including compensation for 

land and property on land that is expropriated by a competent authority), bonus, allowance, or       

payment for transfer of emission permit, or other revenues are not required to declare and pay value 

added tax (“VAT”). Therefore, damages, fine for breaches and interest on overdue payment            

mentioned above are charges that the parties shall not declare and pay VAT. In this case,  parties only 

shall make out receipt/payment voucher without invoicing. 
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