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1. Arbitration Clauses and Agreements

According to Law on commercial arbitration, the condition for a dispute to be resolved by arbitration 

is a mutual arbitration agreement. On the other words, parties' arbitration agreement is as the basis 

for the Arbitrators' Jurisdiction.

1.1. Determining the existence of the arbitration agreement

The Vietnamese law is not binding on the time of concluding the arbitration agreement, the parties 

can agree before a dispute arises, that is, at the time of entering into the initial contract, or after the 

dispute arises. In case there is a transfer related to a transaction contract including the lawful               

arbitration agreement, the arbitration agreement shall also be transferred to the transferee unless 

otherwise agreed by the parties.

1.2. Principle of separability (Severability Doctrine)

The party subject to the arbitration award often invokes the Court that the main contract or the        

contract including an arbitration agreement is void, thus the arbitration agreement is no longer valid. 

However, it is important to note the principle of separability of the arbitration agreement for the 

transaction contract. Specifically, if the content of the transaction agreement and the validity of the 

main contract is changed or invalidated, the arbitration agreement will still be valid, even if the         

arbitration clause is established in the transaction contract.

1.3. Form of agreement

The arbitration agreement must be in writing that may be agreed upon as a contractual clause or in a 

separate document. When the parties have more than one arbitration agreement for a content of 

dispute, the agreement established last will be effective.

Particularly for the investment sector, the consent to arbitration agreements is also recognized in the 

investment treaty and the law on foreign investment. Thereby, foreign investors have the right to 

request international arbitration to resolve disputes even if there is no agreement between the            

investor and the Government on arbitration as well as the arbitration clause in the signed contract. 

The case is called "arbitration agreements without privity".

The practice of arbitration in some other countries, even if the parties have not concluded an                   

arbitration agreement prior to the arbitration, the procedure is admissible if the existence of an           

arbitration agreement is alleged by one party and not denied by the other. In this case the parties are 
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The practice of arbitration in some other countries, even if the parties have not concluded an                   

arbitration agreement prior to the arbitration, the procedure is admissible if the existence of an           

arbitration agreement is alleged by one party and not denied by the other. In this case the parties are 

deemed to have implicitly agreed to dispute settlement by arbitration. It is for this reason that any 

objections as to the competence of the Arbitral Tribunal have to be raised by the respondent before 

he argues on the merits of the case. This case is considered as a waiver of rights (described in detail 

in section 3.6), moreover, although Vietnam still accepts the arbitration agreement that has not been 

made before and in which one party does not deny the other party's request for arbitration, the form 

of the agreement must be expressed in writing still attached as the mandatory condition.

1.4. Invalid and unrealizable arbitration agreement

The parties when establishing an agreement should pay attention to the circumstances leading to the 

agreement being invalid or unenforceable in order to avoid disputes arising during the proceedings.

Invalid arbitration agreement 

The following specific cases lead to the arbitration agreement between the parties being considered 

invalid:

(i) disputes arise in the domains falling beyond the arbitration’s jurisdiction; or

(ii) the person who signed the arbitration agreement does not have the competence to sign, 

such as not being the legal representative or legally authorized person, or despite having the 

right to sign but signing beyond the authority. However, according to civil law, in case the      

competent person knows that the signing is incorrect or exceeds his/her competence but does 

not object, the arbitration agreement will still be considered valid; or

(iii) the person who entered into the arbitration agreement has no civil act capacity under the 

Civil Code, such as a minor, a person who has lost his or her civil act capacity or has a restricted 

civil act capacity. Note that for a dispute involving a foreign element, the capacity to sign is    

subject to the law applicable to each party, not of course Vietnamese law;

(iv) the form of an arbitration agreement is not consistent with the provisions as mentioned. In 

case the initial arbitration agreement is oral or in other forms, but the parties make              

amendments in written form in accordance with the provisions, it will be accepted; the              

establishment of an arbitration agreement occurs when one of the parties is deceived,                 

intimidated or compelled or declaration that the such arbitration agreement is invalid; 

(v) the arbitration agreement breaches prohibitions specified by law.
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Unrealizable arbitration agreement

The arbitration agreement will be incapable of being performed if the such agreement falls into one 

of the following cases:

(i) when the parties have reached an agreement to settle disputes at specific Arbitration              

Institution, which has ceased to operate without any succeeding arbitration organization, and 

the parties fails to agree on any another agreement; or

(ii) the parties have reached a specific agreement on the choice of an ad hoc arbitrators, but at 

the time a dispute arises, the arbitrator refused or could not participate in the resolution of the 

dispute and the parties did not agree on an alternative one; or

(iii) the parties have reached an agreement to resolve the dispute at a specific arbitration centre 

but have also agreed to apply the Rules of Arbitration of another arbitration centre, and the 

charter of the arbitration centre chosen for dispute resolution does not allow the application of 

the Rules of Arbitration of another arbitration centre; and the parties fail to agree on the 

replacement of Rules of Arbitration.

1.5. Binding and Non-bonding 

The binding nature of the arbitration agreement between the signatories is the same as that of other 

civil agreements. However, in case the supplier of goods and services has included a provision on 

dispute settlement at arbitration in general conditions on goods and service provision drafted, the 

consumer still has the right to freely choose to initiate a lawsuit at an Arbitration Institution or a court 

to settle these disputes. In other words, suppliers of goods and services can only initiate arbitration 

proceedings with the consent of the consumer.

2. Arbitration Proceedings

2.1. Initiation of lawsuits

Petitions and enclosed documents 

The plaintiff shall file a petition with the Arbitration Center or send it to the defendant when a 

dispute is settled by ad hoc arbitration. A petition contains: 

(i) information on the place and time of establishment of the lawsuit petition;

(ii) information of the parties and witnesses;
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the parties fails to agree on any another agreement; or

(ii) the parties have reached a specific agreement on the choice of an ad hoc arbitrators, but at 

the time a dispute arises, the arbitrator refused or could not participate in the resolution of the 

dispute and the parties did not agree on an alternative one; or

(iii) the parties have reached an agreement to resolve the dispute at a specific arbitration centre 

but have also agreed to apply the Rules of Arbitration of another arbitration centre, and the 

charter of the arbitration centre chosen for dispute resolution does not allow the application of 

the Rules of Arbitration of another arbitration centre; and the parties fail to agree on the 

replacement of Rules of Arbitration.

(iii) summary of the circumstances of the dispute;

(iv) state the basis and evidence for initiating the lawsuit;

(v) specific requirements of the plaintiff and the value of the dispute; and

(vi) information on the arbitrator selected or requested by the plaintiff.

The arbitration agreement and relevant documents should be enclosed with the petition. In addition, 

in the event that the defendant's counter-claim goes beyond the scope of the arbitration agreement, 

the plaintiff has the right to object and clearly indicate such it in the self-defense statement.

As to the defendant, after receiving the petition and enclosed documents from the Arbitration Center 

or the claimant, within 30 days unless otherwise agreed by the parties or prescribed by the                   

Arbitration Center’s of proceeding, the respondent must submit a self-defense statement containing 

the following contents:

(i) information on the place and time of establishment of the self-defense statement; 

(ii) information of the defendant;

(iii) grounds and evidence for self-defense; and

(iv) information on the arbitrator selected or requested by the defendant.

When the defendant assumes that the dispute falls beyond the jurisdiction of arbitration, or there is 

no arbitration agreement, or the arbitration agreement is invalid or unrealizable, the defendant shall 

clearly indicate such in the self-defense statement. If the defendant fails to submit the self-defense 

statement, the dispute settlement will still proceed.

Time limit for arbitration proceedings and the prescription for initiating the lawsuit

The time factor is an important aspect of the conduct of an arbitration. The Vietnam’s law does not 

stipulate the time limit for arbitration proceedings, but only stipulates the time of commencement 

and termination of arbitration activities. The time of commencing of arbitral proceedings is the time 

when the Arbitration Center or the defendant receives the plaintiff's petition. The parties are allowed 

to agree otherwise on the date of commencement of the arbitration or to accept the Arbitration Cen-

ter's rules if relevant. The time of termination is when an arbitral award decides to settle the entire 

content of the dispute.



The arbitration agreement and relevant documents should be enclosed with the petition. In addition, 

in the event that the defendant's counter-claim goes beyond the scope of the arbitration agreement, 

the plaintiff has the right to object and clearly indicate such it in the self-defense statement.

As to the defendant, after receiving the petition and enclosed documents from the Arbitration Center 

or the claimant, within 30 days unless otherwise agreed by the parties or prescribed by the                   

Arbitration Center’s of proceeding, the respondent must submit a self-defense statement containing 

the following contents:

As for the prescription for initiating the lawsuit, according to the general rule of the Law on            

Commercial Arbitration, it is two (02) years from the date when the legitimate rights and interests of 

organizations and individuals are infringed unless otherwise provided by discrete laws. The parties 

should draw attention to the time when they knew or were forced to know that their legitimate rights 

and interests were infringed in order to proceed with the proceedings.

2.2. Competence of Arbitration  

Scope  

Disputes within the jurisdiction of arbitration are recorded in the law, specifically:

(i) disputes among parties which arise from commercial activities.

(ii) disputes among parties at least one of whom conducts commercial activities; and

(iii) other disputes among parties which are stipulated by law to be settled by arbitration, such 

as Investment Law, Maritime Code, etc.

Arbitration law does not have a detailed explanation of commercial activities, so the understanding 

and application of this term is based on the commercial law and civil law in general.

Delimitation the jurisdiction with the Court

The parties need to clearly understand the delimitation the jurisdiction between the Court and the 

arbitrator in order to initiate appropriate proceedings and avoid unnecessary time and expense. 

According to the New York Convention and Vietnamese arbitration law, the Court shall refuse to 

accept the case and return the petition with enclosed documents if:
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(i) the disputing parties have reached a valid arbitration agreement;

(ii) one of the parties has submitted the dispute to arbitration and Arbitral Tribunal has already 

been constituted;

(iii) the parties have a mutual agreement to settle disputes at court as well as arbitration, and 

then one of the parties has initiated at arbitration.

In case the Court has enrolled the case, if the dispute settlement falls into the priority cases that must 

be resolved at arbitration, the Court shall suspend the settlement of the case and return the request 

for Arbitration and accompanying documents under Point g, Clause 1, Article 217 of the Civil         

Procedure Code 2015. In case the Court has finished settling the first-instance level, but only at the  

appellate level finds that the dispute is not within the Court's jurisdiction, the Appellate Court shall 

cancel the first-instance judgment and suspend the settlement of the case and return the petition with 

relevant documents.

It should be noted that if the initial arbitration agreement is not clear on the specific form of                 

arbitration and the institution of arbitration, the case will still fall under the jurisdiction of the            

arbitrator if the parties have re-agreed on the mentioned issues. If the parties cannot reach an        

agreement, the dispute shall be settled at the request of the plaintiff.

The parties reaching the provisions on the competent Court over arbitral activities, such as the          

application of provisional urgent measures, summoning witnesses, collecting evidences, changing 

arbitrators, etc., must clearly state the name of the Court and satisfy the conditions that its                

competence is the People's Court of provinces or centrally run cities.

2.3. Provisional Remedies 

Law on Commercial Arbitration stipulates the competence of the arbitration to apply provisional 

urgent measures that are amendment from the previous Ordinance on Commercial Arbitration. 

Accordingly, one of the parties may request the Court or the arbitrator to apply provisional urgent 

measures, and the request to the Court is not the rejection of the arbitration agreement to settle the 

dispute.

The Arbitral Tribunal's application of provisional urgent measures depends on the requirements of 

the disputing parties. The parties cannot request arbitration to apply such measure against a third 

party who is not in a disputing relationship, and the third party also does not have the right to 

request it applied to the disputing parties. The provisional urgent measures under the jurisdiction of
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“a) Prohibiting any change in the status of assets under dispute;

b) Prohibiting or forcing any disputing party to commit one or more certain acts to prevent acts which 

adversely affect the process of arbitral proceedings;

c) Distraining assets under dispute;

d) Requesting preservation, storage, sale or disposal of any asset of one disputing party or all disputing 

parties;

e) Requesting temporary money payment between the parties; and

f) Prohibiting transfer of the rights to assets under dispute.”

The requester for application of provisional urgent measures shall send a written requirement to the 

Arbitral Tribunal. Concurrently, the requester also must fulfil financial obligations via deposit a sum 

of money, precious metal, gemstone or valuable papers of a value set by the Arbitral Tribunal which 

equivalent to the amount of the loss caused by improper application of such measures in order to 

protect the requester’s interests. 

2.4. Arbitrator

As for the agreement on the choice of arbitrators, Vietnamese law is derived from the UNCITRAL 

Model Arbitration Law as well as the rules of commercial arbitration associations of other countries. 

Specifically, Law on Commercial Arbitration stipulates that the parties have the right to agree on the 

formation of an Arbitral Tribunal consisting of one or more arbitrators. However, regulations pro-

vide for a three-member tribunal unless the parties conclude otherwise or the arbitration institution       

provide different rules of proceeding. Each party appoints one arbitrator, while the chairman is      

usually appointed by the two party appointed arbitrators.

Vietnamese regulations respect the freedom of agreement between the parties on the selection of 

competent arbitrators. The process and duration for selecting arbitrators will have different             

flexibility depending on the mutual agreement or Rules of the Arbitration Center that the parties 

have chosen. The Law on Commercial Arbitration also provides general principles for cases that the 

parties do not agree otherwise or the Rules of the Arbitration Center do not provide otherwise.       

Specifically:



Regarding formation of an Arbitral Tribunal at an Arbitration Center, within 30 days after receiving 

a petition, the defendant shall announce the claimant a selected arbitrator or request the Arbitration 

Center’s Chairman to designate an arbitrator. Within 07 days after the expiration of the time limit, if 

the defendant cannot select an arbitrator, the Arbitration Center’s Chairman shall designate an          

arbitrator for the defendant. 

As for the sole arbitrator dispute settlement, the sole arbitrator is selected and appointed by mutual 

agreement of the parties. If the appointment process fails within 30 days after the defendant receives 

a petition, the arbitrator is appointed by the Chairman of arbitral institution, at the request of one 

party or all parties and within 15 days after receiving such request.

In case of ad hoc Arbitral Tribunal, similar to point (a), within 30 days, if the defendant fails to notify 

the plaintiff of the selected arbitrator, the plaintiff has the right to request a competent court to 

appoint an arbitrator for the defendant.

As for the sole arbitrator dispute settlement, if the parties fail to mutually choose an arbitrator within 

30 days from the time the defendant receives the lawsuit petition, one party or the parties shall 

request the President of the Arbitration Center or a competent court to appoint a sole arbitrator.

2.5. Application of law

The principle of party autonomy is characteristic of the arbitral process which is recognized in most 

countries around the world, including Vietnam. For foreign-involved disputes, the choice of              

applicable law is not necessarily to exist before the occurrence of the dispute, as long as the parties 

finally subject the agreement on the applicable law to govern the dispute. Conversely, failing that, 

the Arbitral Tribunal shall apply the law which is considered most appropriate to the dispute. Thus, 

there are no binding provisions that the Arbitral Tribunal shall choose the legal system of either 

disputing party.

In the case of Vietnam’s law but there are no provisions related to the content of the dispute, the           

Arbitral Tribunal shall apply international practices to settle the dispute if the application is not      

contrary to the basic principles of Vietnamese law, such as Incoterms.

2.6. Waiver of rights

Law on Commercial Arbitration Law, absorbed from the UNCITRAL Model Arbitration Law,         

provides for waiver of rights to protect the legitimate rights and interests of the parties in the              

arbitration proceedings. In addition, another purpose of such provision is to remind the parties to



proactively detect violations in arbitration proceedings and then request the Arbitral Tribunal to 

handle them.

Accordingly, the provisions on waiver of rights are guided in Article 6 of Resolution                                

No. 01/2014/NQ-HDTP guiding the implementation of a number of provisions of the Law on       

Commercial Arbitration (LCA). Specifically, the interpretation in Resolution 01/2014/NQ-HDTP is 

consistent with UNCITRAL, when a party detects a violation of the LCA or arbitration agreement but 

continues with the arbitral procedure and does not object to the Arbitral Tribunal within the 

prescribed time limit, such party shall lose its right to object at the Arbitration or the Court to such 

violations. Therefore, when one of the parties requests the Court for the mentioned-above violation, 

the Court must collect and examine relevant documents and evidence to determine whether one or 

the parties waive the rights. Thus, the Court has the right to decide even if one or the parties have lost 

the right to object in case the Court considers that there are sufficient grounds to accept or not accept 

the request.

3. Arbitral award

3.1. Finality of the arbitral award

Under the New York Convention, arbitral awards are decisions made by an arbitrator to resolve part 

or all of the subject of the dispute, the award is final and binding. Accordingly, in relation to each 

issue in the arising dispute, the New York Convention recognizes the value of a partial award, the 

preliminary award in the "final" understanding.

As for Vietnamese law, an arbitration award is necessary to satisfy two factors: (i) the decision to 

resolve the entire content of the dispute requested to be resolved and (ii) terminate the arbitration 

proceedings. In addition, the Arbitral Tribunal may amend and issue additional awards at the 

request of the parties or proactively correct them following the law.

The parties should distinguish between the registration of the award and the recognition and 

enforcement of the award. Many arbitral awards are performed voluntarily, however, there are still 

have cases that one party fails to execute the award. Registration of arbitration awards apply to 

disputes resolved by ad hoc arbitration, domestic ad hoc awards must be registered at the competent 

court to be enforced by the enforcement agency. Meanwhile, the recognition and enforcement of 

awards applicable to foreign arbitral awards will be discussed in the following section.

Judicial review
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In order to ensure the fast and flexible nature of dispute arbitration settlement as well as to expect the 

carefulness of the Court when considering the grounds to set aside an arbitral award, there is no         

cassation procedure for the arbitral award at the Court. The law ensures the finality of the award, so 

when the parties have related complaints, they only request the Court to consider based on the            

annulment of the arbitral award.

3.2. Foreign Award

There are the two following criteria that a foreign arbitral award can only be enforced in Vietnam: (i) 

requested to be enforced in Vietnam and (ii) recognized and enforced by a Vietnamese court. The     

statute of limitations for filing a request for recognition and enforcement of a foreign arbitral award is 

3 years from the effective date of the award.

Under the New York Convention, a foreign arbitral award is an award issued in the territory of a       

country other than the one requested for recognition and enforcement. Notwithstanding the conflict 

with Clause 3, Article 8 of the LCA, the dispute settlement is conducted in the Vietnamese territory, so 

the award must be deemed to be made in Vietnam regardless of where the Arbitral Tribunal held a 

meeting to issue the award. In case Arbitral Tribunal established under Vietnamese law issues an 

award outside the territory of Vietnam, at this time, if according to the LCA, this is a Vietnamese           

arbitration award, contrary if under the New Convention York, this is a foreign arbitration award. 

However, this case must apply under the Convention because Vietnam is a member of the New York 

Convention, which is a foreign arbitral award. This foreign award may be recognized and  enforceable 

in Vietnam by the Vietnamese Court and the Court also has the authority to refuse this award.

Regarding the burden of proof, Vietnam’s Civil Procedure Code recognizes that this obligation 

belongs to the party subjecting to the enforcement following the spirit of the New York Convention. 

But in fact, the Court still requires the creditor to provide more documents and evidence in addition to 

the evidence prescribed by law to prove that the award is not in the cases where it is refused.

Regarding the general procedure for requesting recognition and enforcement of foreign arbitral 

awards in Vietnamese jurisdiction are outlined as follows:

Step 1: Filing 

The person or entity seeking recognition and enforcement of a foreign arbitral award in Vietnam must, 

either directly or via his or her representative, file a petition with the Ministry of Justice of Vietnam.



Step 4: Consideration of the application dossier 

Within two months from the date of acceptance, unless the petition examination process is suspended 

pursuant to the law, the court will issue a decision to hold a court hearing to examine the petition, 

which shall be held within 20 days from the date of such a decision. 

Step 5: Court hearing 

The court meeting to examine the petition will be conducted by a panel of three judges under the 

supervision of a prosecutor from the procuracy of the same level. Unless the court rejects the petition, 

the court will make a decision on recognition and enforcement of the foreign arbitral award of the 

court (the “Recognition Decision”). 

Step 6: Sending the decision on recognition and enforcement of the foreign arbitral award of the court (the       

“Decision”) 

Within 15 days from the date of the decision on recognition and enforcement, or on non-recognition in 

Vietnam of a foreign arbitral award, the court must send the Decision to the parties concerned or their 

legal representatives, the Ministry of Justice and the procuracy at the same level. 

Step 7: Appeal against the court decision 

The concerned parties have the right to make an appeal against the Decision within 15 days from the 

receipt of such a decision. 

The chief prosecutor of the provincial procuracy or the chief prosecutor of the supreme procuracy also 

has the right to appeal the Decision. The time limit for an appeal is seven days for a provincial        

procuracy and 10 days for the supreme procuracy from the date of receipt of such a decision. 

Step 8: Review of the appeal/the protest 

The recognition and enforcement of the award will finally be decided by the supreme court within one 

month from the date of receipt of the appeal or the protest (the “Supreme Court Decision”). 

Step 9: Request for enforcement of the award 

The Supreme Court Decision takes effect from its date and may be appealed according to cassation or 

retrial procedures in accordance with the law. 


